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BRIEF FOR PLAINTIFF-APPELLANT 

Statement 

Plaintiff-Appellant Ronson Corporation (“Ronson”) sub- 
mits tliis brief in Support of its appeal froin an Order made 
by tlie United States District Court (Hon. Charles H. T<>n- 
ney U.S.D.J.) on August 21, 1974 granting the inotion of 
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Defendant-Appellee Liquifin Aktiengesellschaft (“Liqui- 
fin”) for an order (aj enjoining Ronson and Inspectors 
John P. Mead and Lawrence Bloom from puftlishing as the 
final report of the results of the Ronson annual stock- 
holders’ ineeting an “Jnspectors’ Report” dated Julv 8,1974 
and (b) eompelling Ronson and the Inspectors to issue a 
final report which reflect Liquifin’s instrnctions, made on 
July 5, 1974, that the shares of its nominee, Finbow & Co. 
(“Finbow”) be voted so as to ensure the election of Oreste 
Marfuggi and Donald J. Zoeller, rather than James C. 
Malone and John R. Markley, to the Board of Directors 
of Ronson (219a).* 

Statement of Issues Presented for Review 

1. Does an agreement that sets the time for closing of 
the polls and provides that after the polls are closed “no 
further voting shall be permitted and no further proxies 
or ballots shall be accepted or considered by the Inspectors” 
preclude the withdrawal and re-voting of votes castf 

2. May a stockholder, as a matter of law, change (not 
merely correct) his bailot after sorne, but not all, of the 
sharehohlers know the election results, provided onlv that 
such change is made prior to the formal announcement of 
the election results, even if other shareholders do not liave 
like opportunity to change their ballot? 

3. Do proxy materials disclosing only that if certain 
nominees of the solicitor shall be “unavailable to serve,” 
the proxy agents shall vote their shares for other nominees 
of the solicitor, lairly advise the shareholders that certain 
nominees are willing to serve only if all the nominees are 
elected J 

* Numbers in parentheses followed by “a” refer to paees of the 
Joint Appendix. 
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4. Were the proxy rules violated by Liquifin when it 
stated in its proxy inaterials tliat tlie proxies solieited by 
it uould be voted for all nine of its nominees, but then in 
fact caused its shares to be voted so as to favor two specific 
Liquifin nominees to the exclusion of all otliers? 

5. Were Messrs. Markley and Malone “unavailable to 
gerve” within the ineaning of that phrase as used in Liqui- 
fin’s proxy materials? 

ß. Is it consistent witli due process to allow the efTect 
of the vote of a shareholder, cast in person at the share- 
holders meeting, to be nullified by subsequent court action 
on motion by another shareholder without notice to the 
affected shareholder? 

7. Is it Professional impropriety or conflict of interest 
for an attornev, whose firm represents an entity which is 
an adversary of a Corporation in pending litigation, to sit 
on tliat corporation’s board of directors? 

Nature of the Ca*e 

The present action was commenced on June 7, 1974, when 
Ronson filed the summons and conqilaint herein (4a). 
The conqilaint contains three counts. The first count is 
based upon defendants’ breacli of fiduciary duty and waste 
of corporate aseets by taking actions wliich jeopardized 
and continue to jeopardize the continnation of Ronson’s 
defense business, its Helicopter business, its radio trans- 
mission licenses, its $22 million indebtedness to the Pru- 
di-ntial Insurance Company of America and its short-term 
bank lines of credit (7a). The second count is based 
ujion violations by defendants of Sections 14(a) and 20(a) 
of the Securities Exchange Act of 1934 and Rules 14a-9 and 
14a-ll promulgated thereunder by making false and mis- 




leading Statements in a proxy statement and letter to stock- 
holders issued by defendants on or about June 3, 1974 i n 
subsequent letters sent by Liquifin and in 14B Statements 
filed by certain defendants in May 1974 (16a). The 
third count is based upon violations bv defendants of Sec 
tjons 10(b), 13(d), 14(d), 14(e) and 20(a) of the Securities 
Exchange Act of 1934 and Rules 10b-5 and 10b-13 promul- 
gated thereunder by purdmsing Ronson common stock in 
the open market in the names of persons who were nomi- 
nees for defendants or persons with whom defendants had 
arranged to “park” or “warehouse” the Ronson common 
stock being purchase (26a). Ronson seeks preliminary and 
permanent injunctive relief, damages and costs (3°a) 

On or about June 10, 1974, defendants Liquifin, Liquigas 
Liquimportex and Marfuggi filed an answer wherein thev 
denied certain material allegations of the complaint and 
mterposed counterclaims against Ronson, and the members 
of lts Board of Directors and certain others (herein 
“counterclaim defendants”) based upon alleged violations 
bv plaintiff and counterclaim defendants of Sections 10(b) 
14(a) and 14(e) of the Securities Exchange Act of 1934 bv 
alleged ly making false and misleading Statements in certain 
letters, proxy material, press releases and other Communi¬ 
cations issued by Ronson (48a). The counterclaiming 
defendants also sought preliminary and permanent injune- 
tive relief. damages and costs (65a). 

On or about July 1, 1974, Ronson and the other munter- 
c am, defendants served their reply wherein thev denied 
the material allegations and asserted as defenses that the 
counterclaim failed to state a claim upon which relief mav 
be ffrant( ‘ d < ' Ga )> tliat the Court lacked Jurisdiction over the 
p. 'son of the counterclaiming defendants (76a), and tliat 
as to counterclaim defendant Georgeson & Co. process was 
msufficient (77a). 



Proceedings Below and in this Court 

After the coinplaint and answer herein were filed, and 
on June 13, 1974 an eleetion was held for the Ronson Board 
of Direetors (220a). Prior thereto, as deseribed in detail 
hereinafter, Ronson and Liquifin entered into a “ground 
rules agreement” with aecompanying presumptions which 
provided, inter alia that the eleetion would be supervised 
bv two employees of the Corporation Trust Company of 
New York who would deterrnine the validity and efTeet of 
proxies and ballots and thereafter eount the proxies and 
ballots and issue a final certificate setting forth the results 
ot the eleetion (S(!a-88a). On July 8, the Tnspectors 
reported the results of tlie eleetion, namely that seven Ron¬ 
son nominees (Messrs. Aronson, Blumberg, Granet, 
MacKay, Siegler, Wälder and Cole) and two Liquifin 
nominees (Messrs. Malone and Markley) had been elected. 

Thereupon, on the following day, July 9, 1974, Liquifin 
made an oral motion in open court for an Order (a) enjoin- 
ing Ronson and the Tnspectors from Publishing as the final 
report of the results oi the Ronson stockholders’ meeting 
the Tnspectors’ Report dated July S, 1974 and (b) eorn- 
pelling Ronson and the Tnspectors to issue a final report 
which reflects Liquifin’s instruetions, made on July 5, 1974, 
tliat the sliares of its nominee, Finbow be voted so as to 
ensure the eleetion of Oreste Marfuggi and Donald J. Zoel- 
ler, rather tlian James C. Malone and John R. Markley, 
to the Board of Direetors of Ronson (198a). 

On August 21, the Court below rendered a memorandum 
opinion and Order granting Liquifin’s motion (20fia) and 
on August 29, denied Ronson’s motion for a stav pending 
appeal. Thereafter, on September 10, 1974 this Court (Hon. 
Murray T. Gurfein, C.J. and J. Joseph Smith, C.J.) granted 
Ronson’s motion for a stay. 



Statement of the Facts 

There are nine seats on the Ronson’s Board of Directors 
(131a). Prior to the election scheduled for June 13, 1974, 
Ronson management determined to propose a slate of onlv 
seven candidates (131a). Two places were deliberately left 
open, in view of the fact that Liquifin owned approximately 
3ß.4% of the outstanding stock of Ronson (130a, 147a). By 
leaving two places open, Ronson management made it 
possible for two Liquifin nominees to be elected to the 
board by the stockholders, even if Liquifin’s attempt to 
elect some or all of the remaining directors was unsuccess- 
ful. Thereafter, Liquifin announced that it would solicit the 
proxies of Ronson’s shareholders and it further announced 
the identity of its candidates for Ronson’s Board of 
Directors (wliich, unlike Ronson, consisted of a nine-man 
slate) (117a). 

On the day of the election, June 13, 1974, Ronson and 
Liquifin entered into an agreement setting forth the ground 
rules and accompanying presumptions for conducting the 
election (86a). 

The proxy contest for control of Ronson was won over- 
whelmmgly by Ronson management. Five of the seven 
management nominees received 2,255,525 votes and the 
other two management nominees received 2,255,387 votes 
(109a). Seven of the nine Liquifin nominees each received 
1,811,447 votes (109a). Two of the Liquifin nominees, 
James C. Malone and John R. Marklev, received slightly 
more, 1,811.585 votes each (109a). The additional 138 votes 
were cast by two public shareholders of Ronson, Mr. and 
Mrs. llamblen, who were not associated with management 
or with Liquifin (121a). Thus, the votes cast were sufficient 
to elect the entire management slate plus Messrs. Malone 



and Markley. The Inspectors’ Report of July 8, 1974, sets 
forth the above figures (109a). 

On June 20, 1974 the Inspectors reported tlieir “unofficial 
tally” of the results to both sides (150a). Counsel for 
both sides then agreed upon a schedule for further events. 
Pursuant to the schedule agreed upon the Inspectors heard 
challenges to various proxies and hailots by both sides on 
July 1, 1974, and announced their rulings on July 2, 1974 
(102a). 

The schedule agreed upon between counsel called for the 
issuance of the final report and certificate of the Inspectors 
on July 8, 1974 (102a). 

On July 5, 1974 aftcr the final results of the vote had 
been disclosed by the Tnspectors to Liquifin and Ronson 
(though not yet publicly announced), a telegrain signed with 
the narne of Philip Marfuggi was delivered to the Inspec¬ 
tors. The telegram purported to instrnct the Inspectors 
that the Liquifin shares were to be “voted in number and 
manner so as to ensure that nominees Oreste Marfuggi and 
Donald J. Zoeller shall each receive the vote of a larger 
number of total shares” than any of the other Liquifin 
nominees (107a). 

The Inspectors did not comply with this purported 
instruction because in their discretionarv interpretation of 
the ground rules and accompanving presumptions, Liquifin 
was prohibited from changing its vote (154a). They 
issued their report on July 8, 1974, setting forth the results 
of the voting recited above. 

The “ground rules” agreement, made shortly before the 
stockholders’ meeting was convened on June 13, 1974, pro- 
vided in Paragraph “5”, 

“The polls shall be opened immediateiv after eom- 
pletion of the r.ominations and the introduction of the 
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Liquifin incorrectly asserted below that Ronson had made 
a cominitment to permit Liquifin to “select” the particular 
Liquifin nominees to occupy the two seats on the Board, 
in the event the entire Liquifin slate was defeated (81a). 
Judge Tenney, recognizing the incorrectness of this asser- 
tion, said (214a) “the Court does not believe tliat Ronson 
ever promised Liquifin that it could select the individuals 
for these seats... 

The Ronson management proxv Statement said that at 
the stockholders’ meeting, “the stockholders will elect a 
Boaid of nine Directors” but tliat proxies given to the man¬ 
agement would only be “voted for the seven persons named 
below” and would “not be voted for the two remaining 
seats . . (122a; Emphasis added). 

At the stockholders’ meeting on June 13, 1974 Ronson’s 
President stated, 

“We recognize the Liquifin/Liquigas through Fin- 
bow. their nominee, have approximatelv 36 per cent 
of the Ronson stock. Our Board believes that we 
must recognize their interests. This is a very large 
Stockholding. We think it’s fair to give them the 
opportunity to have—this is for them, for the stock¬ 
holders. I shouldn’t sav for them, it’s for the stock¬ 
holders, to decide whether two of their nominees man 
serve on the Ronson Board fillinq out the slate of 
seren Ronson Directors, again on the belief that the 
stockholders will vote for our slate of seven Direc¬ 
tors.” (123a; Emphasis added). 

Ronson’s counsel also made a Statement on this subject 
at the meeting. He said: 

“In a nine person Board of Directors, the manage¬ 
ment slate will occupy seven seats. Presumably 
Liquifin/Liquigas bas cast its vote and its proxv, if 
any, for its slate of nine, one would expect, if the 
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Inspectors of Election act the way we expect they 
will, tiiat the two highe.st lAquifin/Ltquigas nominees 
will occupy the two seats." (123a; Eniphasis added). 

At the time of the filing of the management proxy solicit- 
ing material, the staff of the Securities and Exchange Com¬ 
mission took the position tiiat any undisclosed agreement 
between Ronson and Liquifin as to the manner in which the 
two seats would be filled would create a violation of the 
proxy rules. Ronson’s counsel assured the staff tiiat there 
was no sucli agreement.* 

Liquifin’s shares standing in the name of Finbow, a 
nominee, were all voted at the meeting in favor of all nine 
of Liquifin’s nominees for director. The Finhow proxy 
gave the proxy holders authority to vote “all the shares” 
which I inbow would be entitled to vote if personally present 
(156a). It permitted such shares to be voted for “the 
election of 9 Directors” (156a). It did not give the proxy 
holders authority or discretion to vote iess tlian “all” the 
shares for any one or more of the Liquifin nominees. 

The Liquifin proxy Statement said (123a), 

“The proxies solicited by Liquifin will be voiad for 
all the candidates named below.” 

Liquifin’s proxies were voted at the June 13, 1974 meet¬ 
ing exactly in accordance witli the above quoted representa- 
tion from its proxy statement. The Liquifin proxy holders 
submitted a ballot at the meeting on June 13, 1974 stating 
tiiat the Liquifin shares were being voted for “All 9 

* In the Court below, Liquifin also contended that the Inspectors of 
Election had made a secret agreement with Liquifin permitting it to 
change its vote after the polls were closed (81a). The existence 
of such an agreement was flatly denied by both Inspectors of Elec¬ 
tion (148a, 157a) and Judge 'Penney specifically refused to recognize 
the purported agreement (217a; footnote 4). 
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Xominees” on the Liquifin slate (155a). Tn tlie space on 
the bailot for writing the number of sliares being voted, 
the proxy holders wrote, “per proxies filed.” (155a). 

The stockholders’ meeting convened on June 13, 1974 at 
about 2:30 p.m. Nominations were made, the polls were 
opened, proxies and ballots were received bv the Tnspeetors, 
discussion was had, and tlien the polls were declared closed 
in accordance with the ground rules and accompanying pre- 
smnptions referred to above. The Tnspeetors impounded 
the ballots and proxies and took them to a hotel suite in 
New York for counting (150a). 

On July 9, 1974, Liquifin, in open court before Judge 
Tennev, moved to enjoin the Tnspeetors and Ronson 
management from Publishing the July S, 1974 repor* and to 
eompel the Inspeetors to issue a final report reflecting 
the July 5, 1974 instruetions (19Sa). At the same time, 
Liquifin’s attorneys announced that Messrs. Malone and 
Markley “... would prefer not to serve under eircumstanees 
where thev are onlv a minoritv on a Ronson-controlled 
board” (lS2a) and subsequentlv advised bv telegram and 
letter that they would serve on Ronson’s board as minoritv 
direetors if Donald Zoeller or Oreste Marfuggi were not 
allowed to do so (22Sa). 

On August 21, 1974, Judge Tennev, in a memorandum 
opinion, granted Liquifin the relief requested in its motion 
(20fia). Ronson here appeals from that ruling. 
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ARGUMENT 
POINT I 

The District Court should have denied Liquifin’s 
motion for injunctive relief (A) because there was no 
abuse cf discretion by the I. spectors of Election (B) 
because the change came nearly one month after the 
polls had closed and no inadvertent ministerial error 
in voting was claimed and (C) because the “Ground 
Rules” agreemsnt precluded any attempt to change 
any vote after the polls were closed. 

A. The Court Relow Did Not and Could Not Find an 
Abuse of Discretion by the Inspectors of Election; 
Accordingly, Under Established Principles of Cor¬ 
porate Law, Their Refusal to Accept a Changed 
Ballot is Binding on the Parties. 

Under the law of New Jersey,* inspectors of election are 
given responsibility to perform a great many tasks, and 
the broadest discretion in the performance of their func- 
tions. They are not mere ministerial officers. 

The New Jersey Business Corporation Act, N.J.S.A. 
14A: 5-26, provides: 

“The inspectors sliall detennine the number of 
shares outstanding and the voting power of each, the 
shares represented at the meeting, the existence of 
a quorum, the validity and effect of proxnes, and 
sliall receive votes or consents, liear and detennine 
all challenges and questions arising in Connection 
icith the right to rote, count and tahulate all votes 
or consents, detennine the result, and do such acts as 
are proper to conduct the election or vote with fair- 
ness to all shareholders. If there are three or more 

* Under the "ground rules” agreement (1115), the law of New 
Jersey governs (92a). 


I 
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inspectors, tlie act of a majority shall govern. On 
request of the person presiding at the meeting or any 
shareholder entitle<l to vote thereat, the inspectors 
sliall make a report in writing of any challenge, ques- 
tion or matter determined hy them. Any report made 
by them .shall he prima facie evidence of the facts 
therein stated. and such report shall he filed with the 
minutes of the meeting.” (Emphasis added). 

New York has enacted a virtually identical p' jvision, Sec- 
tion Gl 1 of the Business Corporation Law. It has been said 
of the New York Statute tliat: 

‘‘It is clear that hy virtue of tliis enactment inspec¬ 
tors of election are no longer relegated to purely 
ministerial duties.” 

Aranow and Einhorn, Proxy Contests for Corporate 
Control (2d ed. 19GS), p. 408. 

Neither Ronson, Liquifin nor the District Court has found 
any New Jersey cases dealing with the precise question 
presented liere. Ilowever, the general discretion of Inspec¬ 
tors is not new to the law of corporate elections. 

In In The Matter of Chenango County Mutual Insurance 
Co., 10 Wend. 030 (N.Y. 1830), the Court, in upholding the 
discretion of the Inspectors in closing the polls after all 
shareholders had had ample opportunitv to cast their bal- 
lots mied (p. 037): 

“I observe that no time is specified hy law within 
which the polls must he kept open; the duration of 
the time must, therefore he left to the sound discre¬ 
tion of the inspectors . . . As to the due exercise of 
discretion in tliis case, the affidavits submitted on tliis 
motion are considerablv in conflict, hut it is impossi- 
ble for me to -ay, giring due weight to all of them, 
that there uas an ahuse of discretion. The deposi- 
tions of the inspectors theinselves are verv full and 






14 


explicit, and in respect to tlieir conduct most seri- 
ouslv impeached, n^rnely, as to the closing of the 
polls, they are strongly confirmed hv the evidence of 
others; so mach so that I do not feel mvself war- 
ranted in subjecting the Company upon this ground 
to the trouble and expense of a new election; and 
especially so when I see from the i*apers submitted 
that if a further continuance of the pol] has been 
granted, the result probably would not have been 
vaned, except, perhaps as to one candklate ” 
(Emphasis added). 


See also 19 Corpus Juris Secundum, “Corporations” 
§ 720, p. 48: 

“Where no time is specified by law within which the 
poll of an election of directors must be held, the 
duratmn of time must he left to the sound discretion 
of the inspectors,.. 


Here, Liquifin not only had ample opportunity to vote its 
shares; it actually voted them, and voted them precisely as 
it mtended to and as it had represented it would in its 
proxv Statement. See also Prrnce v. Albin, 200 N.Y.S. 2d 
S43, 845 (Sup. Ct., N. Y. Co., 1900). 

Even before the enactment of the New Jersey Statute 
above quoted, the discretion of Inspectors of election 
appears to have been recognized as a matter of New Jersey 
law. As the Court said in Elevator Supplies Co. v. Wylde 
loO A. 347 (N. J. Ct. of Chancery, 1930) (p. 349); 

“The defendant’s right to vote the number of shares 
ol stock which she Claims she is entitled to vote is for 
determination by the inspectors of election at the 
stockholders’ meeting.” 


In the case at bar, the closing of the polls was not left to 
the Inspectors (91a). The polls were closed on June 13, 
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1974, after all stockholders had had an opportunity to file 
their proxies or cast their hallots. The polls wäre closed, 
in fact, pursuant to a written agreeinent, signed by Liqui- 
fin’s counsel, specifically providing for tlie closing of tlie 
I>olls at 4:00 P.M. on June 13, 1974 or at such earlier time 
as discussion on tlie rnatters to he voted upon miglit he con- 
cluded (91a). Liquifin did not attempt to change its vote 
until July 5, 1974, nearly a niontli after tlie polls had 
officially heen closed. 

Tt is respectfully urged tliat even if tliere had heen no 
agreement prohihiting further voting after tlie polls were 
closed, the Inspectors would have heen well witliin their 
rights, in view of tlie diseretion given them, in rejecting 
Liqnifin’s attempt to amend its hallot. 

B. There Was No Inadvertent Ministerial Error to be 
Corrected; Liquifin Attempted to Change its 
Ballot. 

Liquifin asserted below that the law gives it the right to 
change its vote for any reason at any time hefore the 
official announcement of the results. The District Court, 
recognizing that none of the cases cited hy Liquifin was in 
point on the issue of whether the law allowed it to change 
its vote, relied solely on statements in two treatises (212a). 
Tndeed, every case cited in the District Court’s opinion 
involved situations where a stockholder had heen permitted 
to alter his vote hecause his original vote had failed, as a 
result of inadvertent “ministerial error,” to accurately 
refiect the stockholder’s intention at the time of his original 
vote.* Aecordingly, even the District Court noted that “a 

* Washington State Ixthor Counsel v. Federated American Insur¬ 
ance Co., 474 P.2d 98 (Sup. Ct., Wash. 1970) fdelay because Com¬ 
pany officials had to perform certain other duties in Connection with 
the meeting, and did not have an opportunity to cast the company’s 
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case could arguably be made that, in practice, the courts 
have restricted tliis rule [pemiitting acceptance of bailots 
aftor the polls liave closed] solely to tliis Situation in wliich 
the sliareholder seeks to correct some inadvertont ‘minis- 
terial’ error and the applicable law, corporate by-laws or 
pre-election agrecment do not speak to the oontrarv.” 
(213a). We respectfully subinit that, as is shown by the 
cases cited by the Court itself, no case ever held otherwise 
prior to the decision of Judge Tenney appealed from 
herein. 

ln the case at bar, the facts ai*e elear: (1) that there was 
no “inadvertent ‘ministeriaP error”; (2) that neither the 
applicable law, corporate by-laws or pre-election agreement 
pennitted any shareholder to cliange his vote after the polls 
were closed; and (3) that Liquifin attempted to change its 
vote not minutes or liours, but 22 days after the polls had 
been closed. 


It should be noted that Liquifin bas never elaiined to have 
made any error at all, be it ministerial, clerical or other¬ 
wise. Tt has not claimed that any part of the manner in 
wliich it cast its votes was inadvertent. 

Tn the spaee on the bailot for designating the number of 
sliares being voted, Lhpiifin wrote “per proxies filed” 
(1 o5a). It stated on the ballot that all sliares being thus 


proxies); Young v. Jcklett, 213 App. Div. 744. 211 N.Y.S. 61 (4th 
D e P t 1925) (inadvertent failure to submit one of two envelopes 
containing proxies); Zierath Combination Drill Co. v. Croake, 131 
P. 335 (Dist. Ct. App. Cal. 1913) (ministerial mistake of stock¬ 
holder in casting his ballot); State ex rel. Dunbar v. Hohmann, 248 
S.W. 2d 49 (Aj>. Mo. 1952) (delivery of ballot 30 minutes after the 
polls had closed, which delay resulted from checking of proxies by 
the Inspectors of Election); Zaehary v. Milin, 293 N.W. 770 (Sun. 
Ct. Mich. 1940) (prompt resubmission of ballots by shareholders 
who had mitially forgotten to cumulate their votes); State rel. David 
v. Dailey, 158 P.2d 330 (Slip. Ct. Wash. 1945) (ministerial error 
preventmg votes from being cast until just after polls were closed). 



voted were to he eounted in favor of “All 9 Nominees” on 
the Liquifin slate (155a). 

It is suhmitted that this act was scarcelv inadvertent. It 
was obviously done deliberately, for it is a well-recognized 
way of instructing Inspektors as to liow votes are to be 
eounted. As is pointed out in Aranow and Einhorn, supra, 

“If the procednre recoinmended in the next section is 
followed, eacli solieiting group will cast only one bal- 
lot, marked ‘per proxies filed so that the total 
nuinber of bailots east will be very few.” (p. 367; 
Emphasis added). 

C. The Change Permitted By the Court Below Was Pre- 
cluded By the “Ground Rules Agreement.” 

Paragraph “5” of the “ground rules” agreenient pro- 
vided, witli an exception not relevant here, that the polls 
would close on June 13, 1974, and that 

“. . . thereafter no further voting shall he permitted 
and no further proxies or hailots shall he aceepted 
or considered by the Inspectors . . .” (88a). 

Under Paragraph “6” of the agreenient, all proxies, hailots 
and supporting evidenee were required to he delivered to 
the Inspectors “[p]rior to the closing of the polls . . .” 
(88a). 

Liquifin’s attempt to change its vote on July 5, 1974 was 
squarely defied these provisions. We submit that the 
Inspectors had no choice but to reject the attempt and that 
there was no basis for the Court to overrule the agreenient 
of the parties. 

The District Court held that the plirase “further voting” 
in the paragraph quoted above referred solely to “the filing 
of additional ballots” (212a). We urge that such an Inter¬ 
pretation is insupportable and would create inequities if 



not havoc. The Provision prohibiting the Tnspectors from 
accepting “further proxies or ballots” (88a) is rondored 
nieaningless if, as the Court held, the Tnspectors were 
required to aeccpt instructions to aniend proxies or ballots. 
Under such an interpretation, a shareholder could cliange 
bis vote at anv time provided that he did so, not bv filing 
another proxy, but by sending a telegrani saying he wanted 
to cliange his previously filod proxy. 

The effect of tliis holding is tliat long after all ballots 
liave been regularly voted and after the results are known 
to certain stockholders, the stockholders privy to that infor- 
mation are given an advantage not had by any otlier stoek- 
holders and, of course, other stockholders may then wish 
to change their ballots in the light of the new infonnation. 
The necessary tinality achieved by closing of the polls is 
thus totally vitiated. Indeed, proxy solicitation itself 
would continue the see-saw scramble with botli sides in 
court trving to delay the “formal announeement” of the 
ultimate result. 

What happened was that on July 5 Liquifm souglit to 
change its ballot by its telegrani of that date (107a). Tliis 
was intended to result in Liquifin’s votes being changed so 
as to subtract 1000 votes from Malone and Markley and all 
the other nominees of Liquifm except Zoeller and Marfuggi. 
Tn substance by tliis change, if we are to take Judge Ten- 
ney’s decision to a logieal extreme, the Ronson directors 
and other shareholders then had the same right to change 
their outstanding ballots by instructing the Tnspectors to 
subtract 1001 votes from some Ronson nominee and add 
100/ votes for Malone and Markley. Then maybe Liquifm 
would come back and instruct the Tnspectors to shift 1005 
votes and so on in some kind of undisciplined auetion until 
one or the other had run out of available “free” votes. 
How long such a process would take, what kind of cliaos 
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it would create and what the impact would be on normal 
orderly corporate disciplines it is impossible to prodict. To 
what extent other shareholders could then join in the free- 
for-all and to wliat extent re-solicitation would be needed no 
one can teil. Certainlv, no such process is conteinplated 
by any applicable Statutes or cases. Yet with all respect 
we urge tbat tliis is precisely the kind of corporate melee 
into which the parties can be projected by the District 
Judge’s decision below. 


POINT II 

Contrary to the District Court’s opinion Messrs. 
Malone and Markley were not “unavailable” and the 
very position taken by Liquifin in its motion demon- 
strated a violation by it of the proxy mies. 

ln deterniining tliat Liquifm did not violate the proxy 
rules and that Messrs. Malone and Marklev were truly 
“unavailable” to serve in the positions to which thev were 
duly elected by the shareholders of Ronson, Judge Tenney 
stated (215a): 

“Ronson Claims that, in its proxy statement, 
Liquifm represented that all of its proxies would be 
voted for all of its candidates. In fact, however, 
Liquifm inerely promised that ‘the proxies solicited 
by Liquifin will be voted for all of Liquifin’s can¬ 
didates.’ Its .July 5th instructions are entirely 
consistent witli that pledge. Additionally, Ronson 
asserts that the reservation now expressed by 
Messrs. Malone and Markley—that tliey do not wish 
to serve on a board on which tliey would be in the 
ininority—was never disclosed to the stockholders 
but that Liquifm represented in its proxy statement 
that each of the candidates would serve as a director 
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lected. mat Ronson falls to add is that Liquifin 
a/.so Htated that ‘in tho event that anv fof its 
nominees] shall he unavailahle to serve, the persona 
.«arned as proxy agents will vote their proxies for 

liinv ?n U1 i dat 7 7 10 S,,a11 be dp «iffnated by Liquifin.» 
• ’ all shareholders were advised that it was pos- 

• de that soine of Liquifin’s nominees inight he 

eTn? I «niifin r reas °n-and that, in such 

fon,rol ~ 

9Bbmit " ,at Judge Tcm ^ «** » « 

Liquifin’s proxy Statement representetl unequivocally 

however, that nach of its nominees had «consented ,o 

“IZnifin 8 T T° r “ deCted - ’ ’ < ]25a ‘hat 

L qu fin does not eontemplat. that any „f the candidatea 
be unavailahle for election as a director" (l 2 5a> 

t »as at all tnnes foreseeahle that the management «late 

.T'T “ <h<! < ‘ l “tion, and that the two Liquifin 
eandulates elected to the two “vaeant” seats wonld thus he 

na nnnority position. The reserv.tion expre.sed hy 
a'fessrs. Malone and M.rkley that they prefer not to sit o„ 

stoekhoMers. n ^" C ° n * r0 ^ ed ^ ““ " C '' er diad ° 8 «< '» ‘ he 

We snbmit that shareholders of Ronson were entitled to 
be informed of such hidden reservations at the time they 
»ere asked to vote for the Liquifin slate. Wc are aware 
of no other ease where a conrt ha» permitted a party ,o 
sollet proxies for eertain individuals who are only wiüing 
to serve „„ condition» not stated to the shareholders whosf 
\ otes such party is soliciting. G 

Moreover the District Court'« concept of «availahility” 

J ““ v “ “‘"l'ty”. »as clearlv incorrect. Ronson recog- 
n »es hat Liquifin’s Proxy Statement eontained the hoiifr 
Plate language .hat «in the event .hat any r„f j, 8 „ ominees] 
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shall ho unavailable to sorvo, tho jH*r.sons named as proxy 
agents will vote tlieir proxies for other candidatos who 
shall he dosignatod hy Liquifin” (230a). This is only a 
starting point for analysis. For tho forogoing language to 
como into play there must still he an actual showing of 
unavailahility. Wliat oxists hör- is mcroly an oxprossod 
preference hy Marklov and Mal not to sorvo on a man- 
agomont-controllod board. Tliis hardly constitutos “un- 
availability.” 

Liquifin concodes that hotli would have boon availahle had 
Li(|uifin won th<* proxy contost for control of Ronson. Tt 
is plain that ovon now hoth individuals aro ahlo to tako a 
seat on tho board. There is no Suggestion that tliev aro in 
ill hcalth or that tlieir occupations create anv iinpodiment 
to tlieir presence at board meotings. Both liavo statod that 
thoy will sorvo if Marfuggi and Zoellor aro not seatod 
(22Sa). How oan this ho construod as unavailahility! 
Judge Tonnoy’s ruling was in orror. 

Finally, wo note that Liquifin ofifered no ovidonco of irre¬ 
parable harni in tho event its applioation was denied. This 
is not surprising. 1t ooiild hardly olaim irreparable harni 
in this oaso, since, if its applioation would liavo been denied, 
tho rosult would simply have heen that two of its nwn 
nominoos would have beeome Ronson directors. 


POINT III 

Contrary to the District Court’» opinion, Ronson will 
be prejudiced by the Substitution of Messr*. Malone 
and Markley, and especially by the »eating of Mr. 
Zoeller in light of the conflicting fiduciary dutie« he 
owes and would owe Liquifin and Ronson. 

The District Court, in granting Liquifin the reHcf it 
requested, found tliat Ronson would not he'harmed by 
the Substitution of Messrs. Zoeller and Marfuggi for 
Messrs. Malone and Markley. Judge Tenney stated that 
(214a): 

“Management will not be prejudiced if Liquifin 
obtains the relief whicli it requests; it has succeeded 
in obtaining the election of its entire slate and its 
seven-man majority will reinain undisturbed.” 


W e submit that Ronson will be harmed by the seating of 
Mr. Zoeller beeause Liquifin’s candidate Zoeller cannot 
serve on the Ronson Board without violating fhe canons of 
legal etliics or breaching his fiduciary responsibilities to 
Ronson. Zoeller’s presence on the Board would constitute 
an insoluble conflict of interest and would carry with it an 
appearance of high improprietv. 

At the present time Mr. Zoeller is the principa! litigating 
attorney for the law firm representing Liquifin in this 
actlon -* Lif l ,,ifin has counterclaimed against Ronson and 


ti M */' Ir - Z,>e,lcr ’ s law firm is counsel of recortl in the following litiga- 

fl) Ronson Corporation, Plaintiflf, against Liquifin 
Ak-tikngese,,£c„aft, Iiquigas, S.p.A., Kuhn, I.okb & Co., 
I). F. King & Co., Inc., Franklin National Hank, Frank¬ 
lin New York Corporation, Servizio Itai.ia ok Hanca 
I rRsivf A ' K i V,' LaVok '’, Marfuggi, Raffaele 

D.N.J.: c“ J Na78S E “ 3 , S ' ND0 ^’ l,e,Cn ' laMs < USDC - 




the seven Ronson r.^nagement directors electod to Ronson’s 
Board of Directors in June of 1974 (4Sa). As the princi- 
Pal ütigating attornev for Liquifin Mr. Zoeller, or a member 
of iiis firm, will presuinably be taking depositions during 
pre-trial disoovery and conducting examination or cross- 
examination of these directors at trial. It is difficult to 
conceive of a method better calculated to disnpt and chill 
deliberations of Ronson’s Board of Directors than to liave 
Liquifin’s ehief litigating attorney present at the meetings 
of the Board of Directors. 

(2) Ronson Cok pokation, I’Iaintiff, against Liquifin 
Ak i iengesei.lschaft, and Liquigas, .S.p.A., and Vincenzo 
Cazzaniga, Defendants (U.S.D.C., S.D.N.Y., 73 Civ. 4026 
( C.L.B.)). 

(3) r.iQi ii in A ktien GESEM.sc Makt, a Liechtenstein Cor¬ 
poration, Plaintiff, against Ronso.v Corporation, a New 
Jersey Corporation, and 1 ouis V. Aronson II, Defendants 

<V £‘P£~ Ty of C " C J vil Ac,ion No - 1097-73). Transferred 
to L.S.D.C. for the District of New Jersey. 

(4) Ronso.v Corporation v. I.iquifiv AG ct al 
(U.S.D.C., S D.N.Y., 74 Civ. 2488 (CHT)). 

It should also be nqted that Mr. Zoeller’s dient Liquifin, and its 
parent Company Liquigas, is involved in litigation relating to the sub- 
ject of this action in Italy: 

l)oi r. Davide Vismara, Attore, contro I.iquigas, S.p.A., 
Convenuta (Court of Milan Session 8—Civil No. 7157/73 
(G.I. dott. Urbano)). 

Additionally, there are two related administrative proceedings relat¬ 
ing to this action in progress and which are being contested bv 
Ronson: J 

Ronso.v Corporation and Ronson Hei.icopters, I.nc , 
Acquisition of Control by Liquigas, S.p.A., ET AI ’ (Civil 
Aeronautics Board— Dockets 25583, 25603). 

In Re Applications of tue First National Bank of Wash- 
ington (Federal Communications Commission—File Nos 
193-A-TC-14 and 21997-1B-I-TC-14). 
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As lts attorney in this action Mr. Zoeller owes to Liquifin 
his undivided lovalty to represent its interests to the exclu- 
sion of all competing interests. As “director” of Ronson he 
would owe Ronson his undivided loyalty. Clearly these two 
duties are in sharp confiict while Mr. Zoeller and his firm 
are representing Liquifin in an action against Ronson and 
seven of its directors (4Sa). 

Canon 5 of the American Bar Association’» Code of Pro¬ 
fessional Responsibilitv states tliat “A lawver should exer- 
cise independent Professional judgment on behalf of a di¬ 
ent.” Ethical Consideration 5-1 of Canon 5 provides that 

“The Professional judgment of a lawver should he 
exercised witliin the bounds of the law,‘ solely for the 
benefit of this dient and free of compromising influ- 
<‘nces and loyalties. Neither liis personal interests, 
the interests of other dients, nor desires of tliird per- 
sons should be permitted to dilute his lovaltv to his 
dient.” (Emphasis added). 

As a director of Ronson Mr. Zoeller would be under an 
affirmative duty, imposed by law, to ad in the best interests 
of the Corporation. New Jersey law, which determines a 
director’s fiduciary duties to a Corporation in this instance, 
“has characterized the directors of a Corporation as fiduci- 
aries and has deinanded the utmost fidelity in their deal- 
ings with the Corporation and its stockholders.” Daloisio 
v. Peninsula Land Company, 4.3 X. J. Super. 79 (App. Div. 
195(1) (citing Hill Dredging Corp. v. Risley, 18 X. J. 501 
f 1955]; Eliasberg v. Standard Oil Company, 2.3 X. .J. Super 
4.31 [Ch. Div. 1952]; Whitfield v. Kern, 122 X. J En . 3.30 TF 
& A. 19.37]). 

It is impossible for Mr. Zoeller to discharge these two 
extremely important and directly conflicting duties while 
his firm represents Liquifin. Mr. Zoeller will, as a director, 
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undoubtedly come into possession of confidential material 
«,t . referenee to tl.e pending litigation white his firm repre- 
“”! S «* '»gatten mu», he a prJipal 

MV MrT S n ‘ l ' r, ' < ' tors ' A« I,it|uifm’s alter. 

,,7’, " C '7 would violate *>» Canons by withholding 
«ns type of Information fron, Liquifin; yet, if he does not 
hoep such Information confidenti.l.he breaehea his fiduciarv 
ilntj to Ilonson. C'learly Mr. Zoeller is attempting to »erve 
two> master» and, at that, two master» who have heen and 
continue to he in mortal eomhat. It will be impossible for 

hl« r ln“ r ,llOUt viola,i " K hi “ fi ''"'-iary dutte» to one „r 
both ol he two master», to the clear detriment of other 
Ronson shareholders. 

y erv recently, in General Motors v. The City of New 
York .Nos. 73-2351; 73-2585 (2nd Cir. June 28, 1974) tZ 
Court stated that “serupulous care” must he tatet ‘ulZZ 
anv appearance of nnpropriety lest it taint both the public 
and private Segments of the legal profession.” (p. 4544) See 
also c anon 9 of the Code of Professional Responsibilitv 
ih i s ates that “[a] lawyer should avoid even the appear- 
ance of Professional nnpropriety.” Wliat constitutes the 
appearance of nnpropriety is, as this Court said in General 

S! arge,y 0 “ ° f ethical-Iegal 

H Mr Zoeller were to occupy the two conflicting fiduci- 
ar> positions, at the very least there would he an appear¬ 
ance of nnpropriety that could not be removed or purged 
an<l must be prevented, not merely to protect the interests 

of Ronson but also to protect the public interest and the 
mtegnty of the bar. 

Although there appears to be „o case law or American 

number 17‘ a, 'T WP "" 0 " S rtir ' c " 5 ' ° n I ’ üint ’ *« a 

number of analog»,,» case» and prineiple» that should be 
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examined at this ]>oint. Tn Marco v. Dalles, 169 F. Supp. 
622 (S.D.NA . 1959), app. dismissed 268 F.2d 192 (2nd Cir. 
1959), tlie court, commenting the ability of an attorney 
who had also been a director of a Corporation, to separate 
the dual Obligation«, stated (p. 631): 

“bis acts as a director cannot be separated from his 
acts as a nie,aber of the firn, who were general coun- 
sel for the Corporation. The line between the two 
is entirely too fine to pern.it the Professional Obliga¬ 
tion as a lawyer and the fiduciary Obligation as a 
director to be placed in convenient separate boxes.” 

Aithough counsel was not disqualified in Marco, supra 
because of special and unusual circumstances, it is si.bmit- 
ted that the above stateinent is equally applicable in the 
Situation where a director is also the attorney for a minor- 
ity stockholder involved in litigation with the Corporation 
Applymg the above to the instant factual Situation it is 
submitted that no matter howearnest he n.ay be in attenipt- 
mg to carrv out his dual Obligation«, Mr. Zoeller will not 
be able to separate Ins actions as a director and as an attor¬ 
ney in such a irarmer that the two Obligation« do not con- 

bo es” They rPnn0t bG placed in “«onvenient separate 

ln Estates Theatres Inc. v. Columbia Pictures Industries 
., 64o h. Supp. 93 (S.D.N.Y. 1972) the court in requiring 
an attorney to withdraw fron, the case, stated that, ( P . 99) 

A lawyer should not be permitted to put himself in 
a jiosition where, even unconsciouslv he will he 
tempted to ‘soft pedal’ his zeal in furthering the 

r cl i Gnt in or,1, ‘ r to «voirl an ohvious 
clash with tliosr* of another.” 

Aithough not directly speaking to the issue in the nresent 
action, it is submitted that what the IJstates Theatres case 
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is attempting to pr<*vont is Situation« where an attorney, 
actin^ in a fiduciary capacity for two distinct clicnts or 
cntities, miglit embroil himself in a conflict of interests and 
be incapable, beeause of the circumstances, from ad(“<|iiately 
serving or representing one or both of thc parties to wliom 
lie owes such fiduciary duties. 

In Formal Opinion 10 thc Committee on Professional 
Ethics of the Amercian Bar Association found tliat a sala- 
ried officer of a trust Company could not represent the Com¬ 
pany as an attorney for an estate of which it was trustee. 

“As an employee liis only dutv is to his employer. 
As a lawyer he owes a dutv to the court and to the 
public, as well as to tliis dient. C'an he consistently 
act in these dual capacities at one and the same 
time?” 

As a director Mr. Zoeller would owe a dutv to Ronson and 
its shareholders in general. As attorney for Liquifin he 
would owe a dutv to Liquifin. We ask the same question 
as dkl the Committee in the case above “Can he fZoeller] 
consistently act in these dual capacities at one and the same 
time?” 

Mr. Zoeller, if he is allowed to bccomo a director of Ron- 
son and if his firm remains counsel to Liquifin, will he 
placing himself in the precarious position of breaching 
confidences placed in him by Liquifin or Ronson or both. 
The Court in Richard sott v. Hamilton I ntcrnatioual Corpo¬ 
ration, 4fi9 F.2d 1382 (3r<l Cir. 1972) spoke to this prohlem 
when it held tliat an attorney, formerly associated with a 
law firm tliat represented the Corporation against whom 
he had hrought a derivative action, could not lepresent the 
dass in the action. The court said tliat (p 1385): 

“While we do not doubt tliat Mr. Richardson acteil 
in good faith and had the best interests of his dass 
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at heart when he brought tliis suit, we <lo not holieve 
timt lie should be pennitted to ]>laee himself in a 
Position where, even unconsciously, lie will be 
tempted, or it appears to the public and bis former 
clients that lie might be tempted, in the interests of 
bis new dient, to take ad van tage of Information 
derived from confidences placed in him by Hamilton 
Life and its officials.” 

It must be continually remembered timt the Code of Pro- 
fesional ltesi>onsibility, as well as the law respecting 
fidueiarv duties, sets high moral and ethical Standards. If 
the profession of law is to retain respect, attorneys must, 
eitlier by their own actions or by the actions of the courts, 
refrain from conflicts of interests or conduct that has the 
appearance of impropriety. We submit tbat contrarv to the 
District Court’s opinion Bonson will be prejudiced if Mr. 
Zoeller is allowed to become a director. We further sub¬ 
mit that Mr. Zoeller’s attempt to serve as a director of Bon¬ 
son and as the litigating attorney for Bonson’s adversaries 
has a distinct appearance of impropriety. 

Contrary to Judge Tenney’s conclusion, the seating of 
Mr. Zoeller and Oreste Marfuggi as directors of Bonson 
is not a matter of indifference to Bonson. Oreste Mar¬ 
fuggi is the brother of Philip Marfuggi, the President of 
Bonson’s adversary, Liquigas. The Connection of Mr. 
Zoeller to Liquifin and the Connection of Oreste Marfuggi 
to Liquifin differ not merely in degree but in kind from 
that of Messers. Malone and Markley, both of whom are 
serving as officers of U. S. Companies not beholden to 
the Liquifin-Lim igas interests. 

Judge Tennev in i:.<* opinion below recognized prejudice 
to only two stockholders, Mr. and Mrs. Hainblen, who voted 
the extra 138 shares for Malone and Markley. The Court 
states (215a): 
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“The only Ronson stockholders who could conceiv- 
ahlv be prejudiced by the Substitution of Marfuggi 
and Zoeller for Malone and Markley—the Hamblens 
—liave not raised any objection.” 

Witli all respect this is unfair and unrealistic. The first 
assertion of Liquifin’s inotion to change its bailot was in the 
oral argument before Judge Tenney on .Tuly 9th (19Sa). 
Ol course, the Hamblens liadnot been notified of the hearing 
betört* .Judge Tenney and wcre never given an opportunity 
to assert a position on Liquifin’s inotion. More serious. the 
Court erroneously assumed tliat only the Hamblens are 
affected by the result imposed below. The reality is that 
had other Ronson stoekhold«rs been fully apprised of the 
change of position by Liquifin, such stockholders inight 
have changed the 2,255,525 votes cast by them in such a 
manner as to predude the election of Messrs. Zoeller and 
Marfuggi—a result whicli clearly lay within their power 
had they been given appropriate Information and the same 
opportunity as Liquifin. 

This result, we suggest, is a denial of due process to the 
sharoholders immediately affected, namely the Hamblens 
and the other shareholders who had no notice of Liquifin’s 
application, Mulatte v. Central Hanover Trust Co., 339 
r.K. 300 (1950); Schroeder v. City of New York, 371 U.S. 
208 (1902); Valezquez v. Thompson, 451 F.2d 202 (2d Circ. 
1971). It was also a deprivation of a propertv right of share¬ 
holders (i.e., the right to vote shares) without due process 
of law. 5 Fletcher Cyclopedia Corporations $205 at 127 et 
s< q. (perrn. ed. 1907); Faunce v. Boost Co., 15 N.J. Super 
534. 83 A.2d 049 (1951); Brown v. McLanahan, 148 F.2d 
703 (4th Cir. 1945); DuVall v. Moore, 270 F. Supp. 074 
(N.l). Iowa 1907). 
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In addition, a procedura] pre-requisite to judicial review 
of anv election hy shareholders under New Jersey law is a 
deterinination “upon notiee to the persons elected, the Cor¬ 
poration and such other , rsons as the Court may direct,” 
N.J.R.S. 14A: 5-27. Tn the circumstanees of this case such 
notice would clearly include the Hamhlens and the other 
stockliolders who are being deprived of the effect of their 
vote. 


Conclusion 

For the foregoing reasons the Order of the District 
Court, granting injunctive relief to defendant-appellee 
should be reversed. 

Respectfully submitted, 

Shka Oould Cum kn ko & Kram kr 
Attorneys for Plaintiff-Appellant 
Ronson Corporation 
330 Madison Avenue 
New York, New York 10017 

Of Coun-sel: 

MrLTON S. Gould, 

Michael Lesch. 
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